
IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY, MARYLAND 

MARCUS & MILLICHAP REAL ESTATE 
INVESTMENT SERVICES, INC., et al., 

Plaintiffs 

v. 

ARI FIROOZABADI, et al., 

Defendants. 

Civil Case No. 365729V 
Judge Ronald B. Rubin 

ARI FIROOZABADI , et al., 

Counter-plaintiffs 

v. 

MARCUS & MILLICHAP REAL ESTATE 
INVESTMENT SERVICES, INC., et al. 

Counter-defendants. 

 

ORDER 

71" 
It is, this 	2. 41 	day of 	, 2013 hereby, 

ORDERED, that some of the specific wording used by this Court as part of its July 2, 

2013 findings shall be and hereby is adjusted as reflected in the accompanying transcript, which 

shall hereafter become the official transcript reflecting this Court's ruling. 

The onorable Ronald B. Rubin 
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Jeffrey M. Schwaber 
Deanna L. Peters 
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MR. SCHWABER: Yes, your honor. 

MR. O'HARA: Yes, your honor. 

RULING 

THE COURT: Madam clerk, these are my rulings. The 

cases before me today on Docket Entry 158, which is the 

plaintiff's motion for summary judgment, docket entry 159, the 

defendant's motion for summary judgment as to counts three and 

eight, document entry 160, the defendant's motion for summary 

judgment as to their counter-claim, and docket entry 162, which 

is a sanctioned motion. The ruling on summary judgment, the 

court does not obviously make findings of fact. I simply 

attempt to ascertain whether there are any disputed issues of 

material fact, and depending upon that determination, whether 

one side or the other is entitled to judgment is a matter law 

with respect to any or all of the claims or defenses. However, 

with respect to the spoliation and sanctions motion it is my 

17 unpleasant task to find facts, and I will do so. So, for 

18 clarity all of my findings of fact relate to the sanction 

19 spoliations motion. The court being aware that under:2501 I 

20 cannot make findings, so none of my findings are for the purpose 

21 of 2501. This case presents me with the worst case of the 

22 intentional destruction of evidence that I have ever seen in a 

23 civil or a criminal case. I am absolutely astounded. I don't 

24 say that lightly. I understand what it means, and I understand 

25 the potential consequences of the following specific factual 
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findings that I will make. But nonetheless, I need tc make my 

findings. I find a number of things -- I find that the parties 

entered into a separation agreement dated January 27, 2012 

signed on behalf of the corporate plaintiff by David Feldman 

who, for the purposes of the sanctions motion, I find was the 

individual defendant's direct supervisor. And I find further 

that on May 23, 2012 that Marcus and Millichap sent a letter to 

the individual defendant advising of possible failureS to 

disclose important matters in connection with the negctiation 

and finalization of separation agreement. I find that. David 

Feldman knew about the letter and was aware of the chrges being 

-- potential charges being leveled. I find also on Jine 19, 

2012 that Marcus and Millichap sent another letter to the 

individual defendant this time changing the possible failure 

into an outright accusation of fraudulent inducement and failure 

to disclose material information in connection with the 

negotiation and execution of the separation agreement dated 

January 27, 2012 which is signed by David Feldman. I find that 

Mr. Feldman was copied on the June 19, 2012 letter. IT find that 

he received it. I find that he was aware of its contents. I 

find for the purpose of the sanctions motion that the'allegation 

of fraud is a sham. It is completely made up. I fin, that the 

corporate plaintiffs knew that the individual defendant had not 

diverted or failed to disclose any clients or any material 

matters. Why they made it up? I have an idea, but I find that 
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they did. I find that Mr. Feldman knew the allegations of fraud 

were a lie. I find that Marcus and Millichap Management sent 

the individual defendant the letters of May 23, 2012 and June 

19, 2012, they knew in fact that the allegations were false. 

find that on June 15, 2012 Mr. Feldman signed a separation 

agreement with the company. I find that Mr. Feldman had in his 

possession notebooks. I find that the notebooks are business 

records. I find the contention -- the factual position, not of 

the lawyers in this courtroom, but of their predecessors that 

these notebooks were somehow personal to Mr. Feldman and 

therefore they either needn't be disclosed or there was some 

precautions that needed to be taken factually false, and I find 

that they damn well knew it. In the notebook I was allowed to 

see its business information, period. Had this subpoenaed by a 

grand jury there is no question this not personal records. 

These are corporate records. I find Marcus and Millichap 

Management knows that. They intentionally failed to obtain them 

from Mr. Feldman. I find that Marcus and Millichap Management 

knew Mr. Feldman had them. I find that they allowed Mr. Feldman 

to destroy most of them, unfortunately. I find the assertion 

that Marcus and Millichap Management first learned of the 

Feldman notebooks on December 11, 2012 deposition to be untrue. 

They knew about them. They didn't want them produced_ For the 

purposes of the spoliation motion only and not the peiding 

summary judgment motions I find that at the time the initial 
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complaint was filed in this case the corporate plaintiff by 

reason of the knowledge of Marcus and Millichap Management knew, 

not should have known, knew in fact. The charges of fraud were 

false. I find that they advanced them with actual malice and 

their purpose was to derail the new business venture of the 

individual in corporate defendants. I find that they knew at 

that time damn well they had no case but didn't care. 

I find that the law suit was filed in order to defame the 

defendants in the marketplace. I find that the reasol the 

lawsuit was filed in part was to attempt to cloak the false and 

defamatory allegations in the complaint with the privilege. 

That was why it was filed. Yes, I understand that it wasn't 

thereafter dismissed. I find the reason was two-fold at least. 

Number one, the corporate plaintiff, and its management are not 

stupid. They knew -- I find, they needed to make it look like 

hammer and tongs to cover their tracks. I also find that they 

knew, and one of their purposes for pursuing the litigation for 

the purpose of the spoliation motion only was to divert the 

defendant's attention from business matters to force . _he 

defendant's to spend huge amounts of time with their lawyers, 

and huge -- and incur huge legal fees, and that the corporate 

plaintiff through its management knew, expected, and planned 

that that would be the result of this lawsuit. I find a number 

of other facts in connection with spoliation motion only. I 

find that the information in Mr. Feldman's notebooks relevant, 
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material, and important. Now, I obviously only know what I've 

seen, but based on that I find because it is a more than 

reasonable inference that the other notebooks, had they not been 

destroyed, would have contained and did in fact contain 

information deleterious to the plaintiff's claims and 

information that would have assisted the defendants in the 

assertion and the prosecution of their defenses to the 

plaintiff's claims and in respect of their affirmative claims 

against the corporate plaintiff. 

I find also that there was a failure to preserve the hard drive 

on Mr. Feldman's personal computer. I find that the corporation 

through its management knew that Mr. Feldman's hard d7rive had 
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13 not been captures. I find that they knew it was requested in 

14 discovery, and I find that it was destroyed because of the 

15 failures of management for the corporate plaintiff. It's their 

16 fault, not the fault of the tech people that that hard drive is 

17 erased. I find it is erased permanently, that no significant or 

18 material data can be recovered, and I find based on mir living 

19 with this case, having reviewed every scrap of paper that's been 

20 filed more than one time, that it contained informati6n harmful 

21 to the plaintiff's affirmative allegations against th6 

22 defendant. That the hard drive on Mr. Feldman's compi li.ter 

23 contained information favorable to the defendants, boll in 

24 respect to their defenses of the plaintiff's affirmative claims 

25 and in respect of the advancement of their own claims against 
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the corporate plaintiff. I find also that the -- I find no 

litigation hold was ever placed in the company. I find that the 

illusion or representation or discussion of some other 

litigation hold from some other company to be false. =I don't 

believe it. 	Marcus and Millichap Management know I find what a 

litigation hold is. They sent one to the defendants. I find 

that they intentionally did not place a litigation hold inside 

the company because they knew documents would be destroyed, 

computer information would be overridden within the 9C day 

period. I find that Marcus and Millichap Management knew that 

was a policy and did nothing, notwithstanding the fact that 

they were part of the creation of this lawsuit to put a 

litigation hold in their own company. I find that, without 

using their names, Marcus and Millichap Management knew in fact 

of their obligation as management, and of the corporate 

plaintiff's obligation as a litigant or a potential litigant to 

place a hold on evidence that was both relevant and material 

when they in fact knew both that litigation was imminent, and 

their failure to do so continued intentionally I find through 

the course of this case. Their duty I find to preserve 

encompassed any documents or tangible items authored or made by 

individuals likely to have discoverable information that the 

disclosing party may use to support his claims of defenses. 

find that Marcus and Millichap Management knew it I find they 

intentionally allowed a vast majority of it to be desroyed. 
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find the violated, as I see it, their duty as management to 

preserve evidence. Good, bad, or indifferent you got to 

preserve it. I find not only did they all reasonable 

anticipate litigation, we're here because they started the 

litigation. I find they knew they had to suspend their routine 

document retention or destruction policy depending on-how you 

look at it and to put a litigation hold, and I find they 

intentionally failed to do so. They had no interest, I find, in 

the defendant finding any useful information. I find that the 

actions of the corporate plaintiff through its agent was 

intentional, a willful, was repeated, was contumacious. And I 

find that Marcus and Millichap Management is the source -- the 

direct and proximate source because I'm not counting people who 

just press buttons because they're told to press buttons, of the 

creation and dissemination of the press release that started 

  

16 this whole thing. I find that Marcus and Millichap Management 

17 knew that the material contents of the press release were false. 

18 I find that their purpose in decimating it was to cause economic 

19 harm to the defendants as opposed to legitimately prosecuting 

20 colorable claims. Their intent was to ruin, as I seeit, the 

21 defendants. And as I said, I find they knew when they published 

22 it through their agent, Ms. Corso [phonetic sp], it contained 

23 false information, that they information was material, that the 

24 false information would in fact, and I find that in fact did, 

25 damage both the reputation of the individual defendant and the 
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business 

economic 

-- for the purposes of the spoliation motion only, 

interests of both the individual and the corporate 

defendant. I find that notwithstanding -- I find that the 

spoliation issues in this case have been raised timely, although 

a written motion was not filed until relatively recently. The 

concern the defendants had about potential spoliation has been 

raised with me since the beginning of discovery. So, I find 

that it's timely. It's not a late blooming motion that was 

launched solely for litigation advantage. Again, these 

particular findings are for the purposes of the spoliation 

motion only. I find, based on my review of the record and the 

12 evidence of record, that the corporate plaintiff used this 

13 litigation to attempt to get a competitive edge and tc) cause 

14 reputational harm to and divert business from the defendants. 

15 That was their goal and to a large extent I find that they have 

16 succeeded because based on what they did, I find for the 

17 purposes of the spoliation motion only, the defendants have lost 

18 material and substantial business. 

19 Millichap Management intentionally 

20 	[phonetic sp] material information 

21 Pelts otherwise should have done. 

I find that Marcus and 

withheld from Rick•Pelts' 

regarding the hold that Mr. 

In other words, this is not 

22 Mr. Pelts' fault. It's because he was not instructed what to 

23 and the failure to instruct him, I find, was intentiolal. Mr. 

24 Pelts knew as did Marcus and Millichap Management, I'find, what 

25 their document retention policy was. They've known it since 
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2006. It hasn't changed, I find. Yet, they -- the management 

inside the company allowed reams of data to be destroyed. I 

find that they corporate plaintiff did not put a hold and 

allowed to be destroyed emails that were on their exchange 

server backup tapes, databases, P.S.T. files, hard drives, and 

hard copy documents related to this case. I find that the 

corporate plaintiff acting through its management allowed Ren 

Murry's [phonetic sp] computer to go uncaptured before, during, 

and after he took his trip in April, and I find that their 

failure to do that was intentional. They were not interested in 

preserving information as has become a pattern in this case. 

They were hoping that Mr. Murray would annoyingly and in an 

inculpable way destroy documents. I find that the corporate 
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14 plaintiff through its management permitted and sanctioned and 

15 did so knowingly the destruction of responsive documents in the 

16 electronic mailboxes and on the hard drives of Payton . Banks, 

17 Gene Berman, Stacy Corso, Adam Dunn, David Feldman, Josh 

18 Feldman, Jon Curen, Ren Murray, Paul Mudridge, Hassim'Naji, 

19 Peggy Smith, who confessed to deleting 2,000 documents the day 

20 before her deposition, and Marty Zoopanic [phonetic sp]. 

21 I find that the representations to me about the existence and 

22 nature, the retrievability, and the searchability of the impact 

23 and M.N.E.T. reports for the D.C. office were false. I was told 

24 there wasn't a database, it's a database. I was told it would 

25 be very complicated to reproduce it, it's not. I was I told -- or 
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what was suggested to me that it would not have material 

information on it, it does, and they knew it. They being 

management of the corporate plaintiff. The problem for me in 

this case speaking only right now to the spoliation motion is 

that what I have is not an isolated instance of mistake, bad 

judgment, spur of the moment bad decision, or an error. People 

make them, we all do, I understand that. What is most troubling 

and I find is that this was a scheme dreamed up and executed by 

Marcus and Millichap Management. This wound, folk, iE entirely 

self-inflicted and unfortunately fatal. I find that the 

corporate plaintiff -- what's so amazing to me is this is in 

their own documents. They don't even have to remembe it --

knew that the individual defendant had disclosed all relevant 

material information, they knew it, yet they proceeded. For the 

purpose of the spoliation motion only I find that the plaintiff 

did not comply with the court's order of March 29, and 

repeatedly violated the Maryland rules regarding discovery. 

find that the -- all the defendants have been, in fact, 

prejudiced by the plaintiff's intentional destruction ; of 

evidence. By way of illustration only the notebooks that talk 

21 about things before November 16, 2011 are directly related to 

22 the defense of the plaintiff's tortious interference 'claim. 

23 They knew it. And I mentioned I find that it has bee]Fi 

24 misrepresented to me that documents were preserved beCause of 

25 some other litigation hold in some other case. I find that all 
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of that is untrue. I find there has been no good faith effort 

to search for and produce documents in response to the 

defendant's discover request. I've already mentioned II find 

that the plaintiff did not comply with my March 29 order. They 

failed to perform an adequate search. They failed to give 

proper instructions to the folks who -- the I.T. folks, and that 

they did this knowing the longer they waited the more data would 

be destroyed. They violated also my March 29 order fcr not 

timely producing in accordance with the order Feldman's 

notebooks, at least the ones that existed, and that they failed 

to do so without good cause. Indeed what is amazing to me is 

that they produced initially seven clearly specially selected 

pages and then redacted a key day, January 26, which they knew 

anybody who can read, connect the dots that the corpo5:ate 

plaintiff knew about the B.B.S. deal well before signing the 

separation agreement that they're complaining about. It's 

17 bizarre to me. I find the plaintiff also violated my April 4 

18 order apparently treating it as sort of a suggestion at best, 

19 not timely producing information -- the information that they 

20 hadn't either intentionally destroyed or allowed to be 

21 destroyed. It was, I find, Marcus and Millichap Management's 

22 obligation to explain whether they agreed with them o not, and 

23 I can understand that they may not have agreed with them, the 

24 court's orders to corporate personnel -- it's their c•I'Lient and 

25 to ensure compliance. I find they did not do so and that they 
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1 failed to do so intentionally. I find they didn't care. They 

2 didn't want to comply to it, they wanted the opposite. The 

3 longer it took to comply, I find the more information would be 

4 gone. They even today, and this is with respect to current 

5 plaintiff's counsel, the notion that the h-drive exists but I 

6 have not seen documents specifically produced from the h-drive 

7 leads me to conclude that if it exists responsive documents have 

8 not been produced. I don't know if it exists or not, frankly, 

9 because I am skeptical at this point. I find that Marcus and 

10 Millichap's representations to me time and time again that 

11 everything reasonable that could be done has been done. I find 

12 that was a lie. That they were searching diligently, I find 

13 that was a lie. That they were doing the best they could, I 

14 find that was a lie. I understand that discovery is not 

15 perfect. I find that they no interest in timely and fulsomely 

16 searching for and producing relevant information. And as I 

17 mentioned, in case I forgot to mention it, I find that
. 

18 conduct of the corporate plaintiff via its agents, its 

19 management, was knowing and willful and contumacious,'and 

20 intentional, and was not a mistake, it was not an accident, it 

21 was not negligence. This was the real deal. I have never seen 

22 it before fortunately. So, there are at least two sources of 

23 law that I would apply to my factual findings on spoliation. 

24 One, first is the rule-based sanctions or remedies set forth in 

25 the Maryland rules. The second one as described by the court of 
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special appeals in the Wilson case, 130 Maryland, 447 through 

451, the court while it is not unbridled or with contour and 

requires the exercise of discretion has none rule-based inherent 

authority to attempt to create and effectuate remediefor the 

intentional destruction of evidence. Understand the court of 

appeals has not yet passed upon that point, the court of special 

appeals has, but in reading and reviewing some of the oourt of 

appeals recent decisions about discovery such as Rodriguez v. 

Kark I am persuaded that they would, were they ever presented 

the question, largely concur with the sentiments that have been 

expressed by the court of special appeals. Rodriguez v. Kark is 

telling about the views, at least as of the date of iC.s 

13 issuance, of the court of appeals. In that case it was 

14 dismissed for failing to comply with discovery allegations, and 

15 the court said, and I assume they meant it, that such dismissal 

16 does not require a finding of willfulness. I did here, but I 

17 just mentioned it in passing. The problem for me now is what to 

18 do. I have concluded that the intentional conduct in this case 

19 is so inimical -- inimicable, pardon me, to the fair 

20 administration of justice that it is appropriate in this case to 

21 exercise a couple of remedies. So, these remedies are going to 

22 be independent of and alternative to my rulings on th ,-?. various 

23 summary judgment motions. They're independent. One .:Ls not 

24 dependent upon the other. So, if one turns out to be wrong, the 

25 other is not necessarily wrong. I have been looking at this for 
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some time and have reviewed the article. While it focuses on 

electronic discovery violations from the Duke Law Journal, line 

60, beginning at page 782, where the authors [uninteliigible] 

and Spalding [phonetic sp] collect and analyze cases vhere as a 

result of certain findings the trial courts have donezvarious 

things, including the terminating sanction of a dismi&sal or a 

default judgment. There are any number of ways depending upon 

on the locale to effectuate that, and it could be an outright 

dismissal, it could be the striking of an answer. But what the 

authors found was that courts have begun to use a terminating 

sanction when the conduct is egregious. The cases are collected 

12 on pages 805, 806, 807, 808, and on. I have not read every one 

13 of them, but I agree because I find its reasoning to he 

14 persuasive understanding that it's not binding, the sentiments 

15 set forth in the Arista Records case, 248 FRD, 462 decided by 

16 the Western District of Texas in 2006, where that fede'ral 

17 district judge after having concluded that the defendant's 

18 destruction of evidence and in bad faith and that the'material 

19 destroyed was relevant, concluded that simply giving a 

20 instruction in a jury trial would not provide sufficient 

21 deterrence from similar behavior in other cases. As my 

22 colleague said, "One who anticipates that compliance with 

23 discovery rules and the resulting production of damning evidence 

24 will produce an adverse judgment will not likely be cl.terred 

25 from destroying that decisive evidence by any sanction less than 
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1 the adverse judgment that he or she is thus evade." Here as 

2 I've said the conduct of the plaintiff has shown such.a blatant 

3 contempt and disregard for the Maryland rules and a fundamental 

4 disregard for the judicial process, that such behavior in my 

5 judgment can only be sanctioned, at least in part, with a 

6 terminating decision. No lesser sanction, I find, will 

7 adequately deter such behavior in the future, and frankly, 

8 "punish the errant plaintiff." As I said, this wound is 

9 entirely self-inflicted. In addition, the authors of the 

10 article collected and I have reviewed the cases where trial 

11 courts have given adverse jury instructions, and I have drafted 

12 one to use in the event that any or all of the claims go to 

13 trial. Based on what I've heard and what I've found, for the 

14 purposes of this spoliation motion only, I plan to give the 

15 following cautionary instruction to the jury before opening 

16 statement and as part of my closing instructions at the 

17 conclusion of all the evidence. This is not verbatim. this is 

18 not the final, but this is in substance what I plan to say. 

19 "After forcefully warning the defendants in writing to preserve 

20 all documents related to the issues in this lawsuit the 

21 plaintiffs thereafter intentionally destroyed or withheld 

22 relevant documents that were their possession or under their 

23 control. The documents destroyed or withheld by the plaintiffs 

24 include those maintained by the individual defendant's direct 

25 supervisor and numerous company emails among and between the 
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persons who had actual knowledge and were participantE in the 

events in question." In my view, the level of misconduct in 

this case under Cost -- Ashante Cost [phonetic sp] not
. only 

justifies the adverse instruction. There is no other way to 

remedy it for those pieces to the extent that they will remain 

that need to be tried to a jury because the jury is not 

necessarily going to understand why evidence is missing, and the 

trial is not going to be about discovery. The trial is going to 

be about what can or can't be proven to a jury. The jury will 

now understand why to the extent they were wondering where 

things were. They will know why they didn't get to see them. 

So, those are my findings. I understand I need to te±l counsel 

how I'm going to apply the terminating piece of the s&.nction. I 

have concluded the terminating piece of the sanction shall apply 

to all of the plaintiff's remaining claims. They're gone as of 

today. I will utilize the adverse instruction that I've read to 

you in connection with any of the defendants claims which need a 

trial. Given what happened in this case in my judgment -- and 

I've thought about it, I do not enjoy this. I can th.::.nk of no 

other way to make it clear that this type of intentional 

repeated conduct of either destroying or withholding evidence, 

we just can't do that, folks. All right. Independenly, Madam 

clerk, and alternatively the plaintiff's motion, dock '.t 158 for 

summary judgment is denied. The defendant's motion, docket 

entry 159 as to counts three and eight granted. I coilclude 
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shifting to my 2501 headset that in part as to count one the 

plaintiffs have demonstrated the absence of genuine issues of 

material fact. I conclude that no rational jury could conclude 

anything but, directed verdict standard, I'm not making 

findings, the intentional dissemination of false information 

designed by the plaintiff to cloak themselves with the:privilege 

which I conclude they have forfeited by virtue of their conduct. 

It was knowing, it was intentional, it was malicious, it was to 

-- it was a cost of doing business to them. So, summary 

judgment will be granted in favor of the defendants as to 

liability. I believe that there are questions -- factual 
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12 questions as to damages and the defendants are entitled to have 

13 that tried to a jury. With respect to the tortious interference 

14 claim in count two of the defendants affirmative clairs, with 

15 respect to liability, I conclude that there are no gei?ouine 

16 issues of material fact, and as to liability only, the 

17 defendants are entitled to judgment as a matter of law. Madam 

18 clerk, skipping to count four, I know I skipped count three, 

19 with respect to the contract claim regarding the separation 

20 agreement, in my view there are no genuine disputes of fact 

21 regarding whether the individual defendant did or didn't breach 

22 his separation agreement. He didn't. Defendants have not -- 

23 have put forth a showing to me that there are no genuine issues, 

24 which under Hildebrandt v. Educational Testing Servies and 

25 subsequent cases, the plaintiffs have failed to overc6me. So, 
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summary judgment, Madam clerk, as to count four is granted in 

its entirely. By virtue of that ruling count five is dismisses 

as moot because I don't need to get to it. It has to'do with an 

underlying contract. In count three summary judgment will be 

granted, however I need to be presented with and to review and 

sign a declaration separate from any form of judgment.! As to 

count six, the Lanham Act claims, here too I conclude as to 

liability the defendants are entitled to judgment theie being no 

genuine issues of material fact. The press release -- the 

purpose of the Lanham Act is in advertisement -- the first part 

says, "Look at all the bad things our competitors have done," 

and then below that it says, "higher recipe cause,' and then it 

touts their achievements. The touting is fine but it makes it 

an advertisement for the purpose of the Lanham Act. I am 

15 persuaded that the defendants have shown me and the plaintiffs 

16 have not overcome that the defendants have shown sufficient 

17 damage in their community for Lanham Act purposes, but a jury 

18 needs to decide the amount of damages. But for the purposes of 

19 the claim surviving they've crossed the threshold. There is in 

20 the separation agreement a fee shifting provision, however that 

21 issue has not really been teed up for me or briefed, and so I 

22 other than recognizing that it's there -- it needs to'be dealt 

23 with at some point, I don't think it's really before me today. 

24 So, those are my rulings. I'm going to ask counsel for the 

25 defendants please to draft an implementing order and a form of 
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declaration. The plaintiff's counsel, please review it as the 

form only. You are reviewing it or suggesting change.. This is 

not a waiver or an acquiescence of anything for the purpose of 

appeal. It's simply to help me get it right. Yes, sir? 

MR. SCHWABER: Thank you, your honor. If I may, just 

ask a couple of questions, points of clarification. 

THE COURT: Sure. 

MR. SCHWABER: You indicated getting back to the 

spoliation issue. I thought I heard the court indicate that 

there were two components of the spoliation sanction. One was 

the terminating order that was independent of summary judgment 

rulings. 

THE COURT: Correct. 

MR. SCHWABER: I may have misunderstood. I didn't 

hear a second component to the extent it's possible tc; 

articulate what I think we were asking for and will ask for is a 

monetary component of that. As the court knows, most of the 

claims were dismissed with prejudice and without leave to amend 

prior to anything to do with this hearing, and I'm concerned 

about a victory that would be Pyrrhic in the absence -- 

21 	 THE COURT: I'm not sure what you mean. Help me 

22 understand. 

23 	 MR. SCHWABER: I believe that the discretion of the 

24 court, both under the rule-based sanctions and under ;he 

25 inherent authority as articulated in Wilson and its progeny 
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gives the court power to impose monetary sanctions in the way of 

attorney's fees in addition to terminating sanction. We asked 

for that there. We also asked for a punitive measure as part of 

that motion. That dovetails with our request for -- I'm sorry, 

we asked for a punitive measure there in the Landamacht 

[phonetic sp] claim, and the recognize the court's not dealing 

with the damage today. There was a separate request for up to 

trebling and fees, which I guess is dealt with another day. 

THE COURT: I think, as to the Landamacht, any matters 

regarding damages have to await further proceedings. 

MR. SCHWABER: Fair enough. And I understand that 

12 ruling. Leaving the Landamacht aside, on the spoliation 

13 sanctions, as the court indicated in its findings -- and I don't 

14 want to misquote the court -- but as I was listening to you and 

15 writing it down, Marcus and Millichap has essentially'succeeded 

16 in their campaign, and you found actual harm and prejudice. 

17 	 THE COURT: You are reminding that I either neglected 

18 or forgot to make that -- to rule on that. 

19 	 MR. SCHWABER: To rule on that, yes. 

20 	 THE COURT: All right, let me -- because you had an 

21 opportunity to speak to it, let me offer to the plaintiffs an 

22 opportunity to speak to that if you wish because you've been 

23 speaking to it. I forgot about it. I've now been reminded. 

24 Any -- 

25 MR. MACHADO: Your honor, we understand the findings 
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of the court. We understand it's an issue that was presented by 

the defendants in the application. We have set forth our 

position to the defendant's position. We have nothing further 

to offer. 

THE COURT: That's fair and I appreciate -- mean it, I 

got it, I understand. I believe that some amount of attorney's 

fees is appropriate. I do not have the information before me 

today to consider under Maryland Rule 1.5, Monmouth Matters and 

SunTrust Bank versus Goldman, in the amount that I do, Madam 

Clerk, conclude that as part of the spoliant [phonetic sp] 

sanction. The defendants will be awards reasonable attorney's 

fees, but we're going to have to have a hearing to figure that 

out. I can't make any further findings that'll stick today. 

MR. SCHWABER: Thank you, your honor. 

THE COURT: So I don't have any information. So what 

else? 

MR. SCHWABER: Just two other points of clarification. 

On your summary judgment rulings on our claims, my client's 

claims count for -- 

THE COURT: Breach of contract. 

MR. SCHWABER: Right. To be clear, on that count --

that's our breach of contract count. We put before the court 

the damages we were claiming with a footnote that indicated we 

had done a pre-judgment interest calculation that we would ask 

to bring forward. As part of an order, am I understand 
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correctly that the court is liquidating that and awarding 

liability and damages as to count 4? 

THE COURT: Well, pre-judgment under Sloan and its 

progeny, yes. But as to the calculation, you'll please have to 

go over that with counsel to do the math. 

MR. SCHWABER: Fair enough, your honor, and I'll 

submit a proposed order to counsel. 

THE COURT: Sloan and your other cases. 

MR. SCHWABER: And then I think, finally, my last 

question is count 3 of our claim, I will prepare a declaration 

and send that at the same time as our count 4 proposa).. 

THE COURT: Please, and you'll have them reviewed by 

plaintiff's counsel, and I'll reiterate that their reV-iew and 

commenting is not a waiver of anything. It's simply asked 

them to do it, and I'm telling whoever's listening its not a 

waiver. 

17 	 MR. SCHWABER: And to make sure I understood your 

18 final comment, we're to prepare a global order encompassing What 

19 you've ruled today and reflecting what is left to be tried? 

THE COURT: Please, because I need under 2501 not only 

21 to set out what's gone, but what's left. And given the hour, I 

22 would ask counsel to at least take a first shot at it and you 

23 can then either give it to my law clerk or email it t6 her, and 

24 I'll look at everybody's comments and tinker with it,'et cetera. 

MR. SCHWABER: With the court's permission 
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expedite it, bUt we'll order the transcript to make sure we get 

it right, and we'll get you something early next week. 

THE COURT: That'd be fine. We still have trial 

dates. What I'd like, counsel, to do -- not today -- but in 

connection with sending in the orders, give me a revised 

estimate, if any, of length of trial time -- I suspect it'll be 

different -- so I can adjust the schedule. I know you can't do 

it this minute, but maybe by the time of sending the draft 

orders, if you can, that would be great. 

MR. SCHWABER: We'll do that, your honor. And I said 

early next week. I forgot about the fourth. So sometime next 

week if we get you this proposal, is that good enough? 

THE COURT: That's fine. I want counsel -- all 

counsel to have an adequate opportunity to mull things over and 

consider, et cetera. 

MR. SCHWABER: Thank you, your honor. 

THE COURT: Anything else, folks? Thank yoo.. Recess. 

Number one, I want it in the record for now, if someb(!)dy wants 

to withdraw it I need a written motion. I want this -- thank 

you. 

BAILIFF: All rise. Court's in recess. 

(The proceedings were concluded) 
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